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Firm Highlights
Rick Butler and Marc Markel - 2019 Best Lawyer
RMWBH is proud to announce that two founding partners, Rick Butler and
Marc Markel, names appear on the 2019 Best Lawyers Listing by Best Lawyers
in America.
Rick and Marc’s names also appeared on the 2018 listing as a Best Lawyer by
Best Lawyers in America.
For more than three decades Best Lawyers in America lists have been compiled
by conducting exhaustive peer-review surveys in which tens of thousands of
leading lawyers confidentially evaluate their professional peers.
Recognition in Best Lawyers in America is widely regarded by both clients and
legal professionals as a significant honor.

Mia Lorick Named Woman to Watch
by Houston Business Journal
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RMWBH Associate Mia Lorick has been named a Woman to watch by
the Houston Business Journal. According to HBJ, the criteria for selection
included career achievement, contribution to company and city success,
community involvement and leadership. Mia will be honored in a special
section of the October 19 edition of the Houston Business Journal and at an
awards reception on October 18.

Justin Markel Named Head of Corporate Section

RMWBH is proud to announce Justin Markel has been named the head of
the Corporate Section of the firm.
As Corporate Section head, in addition to his continued work with the
firm’s clients, Justin will supervise all attorneys and staff within the section.
“Justin has proven his excellence at RMWBH many times over and
has also worked extensively with our Human Resource Department.
Justin’s work ethic leads us to believe in his success with this new set of
responsibilities,” said Himesh Gandhi, Equity Shareholder.
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Five Important Things to Know About D & O Insurance
By Gregory Godkin

When someone makes the important decision to serve on the
board of their property owners’ association, their focus is on
serving the community. The volunteers who serve seldom
give any thought that, by serving their community, they are
putting themselves at the risk of being sued. We have a seen
a consistent and disturbing trend in the increasing number
of lawsuits brought against individual board members. This
is a scary proposition for anyone, but especially someone who
volunteered to serve.
Fortunately, there are a number of steps that may be taken to
reduce the risk of lawsuits and to afford protections should
a lawsuit be brought against a board member. Of all of the
steps that may be taken, the most critical one is obtaining a
Directors & Officers insurance policy (widely recognized as “D
& O” insurance.) D & O liability coverage provides defense
and possibly indemnity for board members whose alleged
acts and/or omissions give rise to a lawsuit. This is a long way
of saying that D & O insurance will pay for a lawyer (almost
always one assigned by the insurance carrier) as well as any
damages caused by the board members (so long as the cause
is covered in the insurance policy.) Because the attorney fees
alone can cost tens of thousands of dollars, even for claims that
have little to no merit, D & O insurance is paramount to fiscally
protecting the board members in the event of a lawsuit.
Understanding the importance of D & O insurance to an
association is critical. There are a number of pitfalls that should
be avoided related to D & O insurance so that board members
are afforded the best protection available. Outlined below are
the five biggest pitfalls that should be avoided.
.
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Pitfall #1 – Not Having a D & O Policy or Having
Insufficient D & O Coverage.
Understanding the ramifications for not having a D & O policy
at all is a no brainer. What is more complex is understanding
the impact of inadequate coverage. This begins and ends with
the insurance broker who is placing the coverage. Often,
the association is lead astray by an insurance broker that
does not have the requisite knowledge of property owner
associations and the risks that boards face. As a result, he
or she recommends D & O insurance that has fatal coverage
gaps or does not provide adequate limits to protect the board
members. Some insurance agents are restricted to certain
carriers, so often they only offer those particular carriers’ D
& O policies, no matter how inadequate. I’ve also seen agents
recommended D & O insurance stem from an endorsement as
opposed to a more inclusive stand-alone policy. All of these
oversights lead to claims being denied. The denied claims may
stem from insurance policies not providing coverage for an
array of common risks faced by POAs including libel/slander,
indemnification owed to management companies, and denial
of the payment of the other party’s attorney’s fees in the event
the POA is found at fault. Other potential claims that may or
may not be covered include, but are not limited to, a defense
for breach of contract claims, claims by one insured against
another insured, claims for non-monetary relief, claims for
administrative proceedings such as HUD claims, and claims
against former directors and volunteers.
It is important that board members ask their insurance
broker about his or her experience with property owner
associations, to explain the strengths and weaknesses of
every recommended D & O policy, and to ascertain that the

broker has explored policies from several reputable carriers in order
to avoid these pitfalls. The price of the policy may or may not reflect
the coverage the policy affords.

Pitfall #2 – Failing to Properly Advise the Insurance Broker

Just like in Pitfall #1, Pitfall #2 relates to insurance brokers. This time,
however, the problems arise from the board members not properly advising
the insurance broker of the details and nuances of the POA. Advising of
prior claims and community particulars (such as community sponsored
events, advising of common areas, and employees, etc.) is information needed
by the broker to find coverages that meet the needs of the board.

Pitfall #3 – Failing to Timely Report a Claim

The number one reason an otherwise covered claim is denied by an insurance
company is because the insured failed to notify the carrier of the claim in
accordance with the policy requirements or time frames. It cannot be overstated
that as soon as a claim is made it should be turned over to an insurance carrier in
accordance with the policy requirements. This may mean notifying the broker,
the insurance company, or both. It is also important to maintain records of the
notification so that, should a dispute arise as to when the insurance company was
notified, there will be proof of the same.
It is important to note that a “claim” is not necessarily just a lawsuit. If someone is
sending a demand letter threatening a lawsuit or there has been some other type
of affirmative representation by someone against the board that they are going to
seek legal recourse, it should be turned in. Many times, these threats don’t turn
into anything, but it is best to err on the side of caution in providing notification.

Pitfall #4 – Failing to Renew the D & O Policy
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Most D & O policies are “claims made” policies, meaning that they only cover
claims first made and notified to the insurer while the policy is in effect. This
means that if the insurance policy is not in effect at the time a claim is made, there
is no insurance coverage, even if the act occurred during a time period in which
there was a prior policy in effect. This is why it is critical to never have a gap in
insurance policies and to always report all claims.

Pitfall #5 – Not Understanding the Coverages Afforded by the
D & O Policy
Reading an insurance policy is about as exciting as reading the tax code. However,
it is recommended that the board understands what the policy covers and, more
importantly, what it does not cover. This is important because boards make decisions
on a daily basis that are often subjective. Knowing that a particular decision could
result in a lawsuit related to a particular area that is not covered in the insurance
policy is something that should be considered (even tangentially) in making a
decision. If the decision is of particular importance, having an attorney review
the insurance coverage and advise on the proper course may be warranted.
In summary, D & O insurance can provide some peace of mind to volunteers
who serve on a POA board but only if the five pitfalls discussed are
understood and addressed. Otherwise, the unfortunate situation of “I
thought I was covered” may arise; a situation in which volunteers do not
want to find themselves in. When in doubt, it is always a good idea to
call the association’s attorney when making a decision to buy or switch
insurance companies or coverages.
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Tips for Choosing A Community Manager That Best Fits Your
Community Association
By Marc Markel & Cherie Wilson

The professional relationship between a community association and its community manager should be one of full
disclosure and transparency between the board and community manager. Unfortunately, the lines become blurred,
communication is ineffective, and many times legal counsel is called in to rehabilitate the relationship or assist with
the transition to a new manager.
This article will hopefully offer tips and guidance to both the association board of directors and management.

1. Looking for a community manager –
Where to start?

First, I would suggest the association contact their local
CAI Chapter (Community Association Institute) for a
management company referral. CAI will have a directory
listing of the local management companies that serve
your area. Each CAI website will offer a calendar of events
potentially listing opportunities to network with managers
and management companies as well.
Another option would be to use the association’s own referral
source, which is asking other vendors. The association
probably works with a bank, insurance agent, lawyer
landscape or pool company. Any of these would be a good
management company referral source.
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2. Interview Process –
Have clear and defined expectations.
Communicate effectively the needs of the association and
the expectations of the board up front. Layout every detail
of the community from the number of units, the amenities,
common areas and convey your knowledge of the association’s
responsibility to these areas. Have an open discussion of
what has gone right and what has gone wrong with past
management for the association. Ask to meet with the actual
manager that will be assigned to your community. Depending
on the size of your association, and its needs, learning how
many communities the manager is responsible for would be
prudent. The interview process is a two-way street, where
both the association and the management company should
be outlining expectations and determining if each party can
meet the needs of the other. As both the association and
management company should feel comfortable in the goals
and expectations prior to entering into a contract.

3. Price Negotiation –
You get what you pay for in most cases.
It’s my understanding that most management companies have a
model, a structure if you will, by which they manage an association.
The association should understand, in detail, what the model
offers them and if it is feasable. Let’s go back to the association’s
list of expectations. You’ve laid all the needs on the table for the
community, now the management company will explain what it will
cost to meet those expectations. Associations are built in all shapes
and sizes; therefore, the needs will be different for each of them. The
boards overseeing these associations are also unique from one another.
Some boards are fully hands on, reviewing all contracts and making all
the decisions in a professional and appropriate manner. This means the
manager may only be present as a guide and to process the board’s request.
Other boards totally rely on the manager to review, oversee and make
educated recommendations for actions to be taken by the board. These two
scenarios should have different costs associated with them, based on what is
expected of the manager. One should also factor in how often a manager or
a member of their team will drive a community. Will a monthly report list
the condition of the community, actions taken, invoices paid and upcoming
bills due? There should be an understanding of how often these reports will
be submitted to the association by the manager. When an association is
negotiating a contract with a management company, there is a significant
amount of time spent on pricing and not on expectations. To have a successful
contractual relationship the parties should identify their expectations at the
inception of the agreement, which may not be the model cost.
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In reviewing the cost associated with managing the
community, make sure to ask if there are any fees
associated with the monthly operation of the community,
such as; processing violation letters and collection of
assessments. Should management incur fees while handling
administrative tasks on the association’s behalf those fees
will be passed onto the association. Many times, the board
will be confused by these additional fees, so ask upfront
what else to expect each month.

4. Communication –
Transparency is key to any relationship.
To my knowledge none of us were born mind readers,
though it would be helpful at times. Being open and honest
always is the key. There can be no ulterior motives by
the board, nor pushing beyond the limits of the contract
between the board and management. We see associations
begin to unravel when too much is expected of a manager.
Commonly heard, “I emailed you an hour ago, and haven’t
received a response!” This is an unrealistic request unless
it is a true emergency. True emergency means 911 was
probably called as well. Other reasons, which are probably
not emergencies, could be the board’s compliance with
governing documents or perhaps a personal agenda. In the
State of Texas, we are fortunate to work with many of the
brightest, intelligent and educated community managers.
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These managers work daily to make sure their communities
are running smoothly, effectively and ethically.
On the other side, there are times when an association
is truly not receiving a response from their manager.
Complaints are coming in from homeowners and vendors,
and the manager appears to be MIA. This too is unacceptable
behavior. Respect goes both ways; therefore, an association
deserves to have a manager in place who will respond in a
timely manner. Emergencies occur that can affect the ability
to respond to the request of an association. There should be
a backup plan for who will respond to the association in the
event the manager is not available.

5. How do you prevent or repair a
fractured relationship?

If the board sees the relationship between themselves and the
manager deteriorating, before any drastic decisions are made,
a sit down with the manager and possibly their supervisor
is a must. Openly discuss the issues that may be construed
as shortcomings, as well as a review of the management
contract. Often the management company is providing the
services as contracted, but the association is expecting more.
On the flip side, sometimes the manager or the management
company may not be delivering the contracted services. This
is the point when communication should be occurring to
solve any misunderstandings that may have occurred. As

important as communication is, it is also important to hear what each party is
saying to address the concerns. It’s so easy to become defensive when criticism
is given, yet this is the pivotal point when positive change can occur if allowed.
This is the moment to figure out what is wrong and how it can be fixed.
In conclusion, if during the contract review, it is determined that more is
needed of the manager, hold a meeting to discuss those new needs and renegotiate the cost to manage the community, if necessary. If a manager is not
fulfilling their duties, as outlined in the contract, a meeting should be called
to address these concerns. Be transparent with your manager when there is a
concern. There will always be a time when an association and manager need
to part ways, should this occur it is highly recommended that both parties
show respect to the other. The association and the manager, if willing to
look at the experience, should have learned something from the other or
about themselves. Take each learned lesson as an opportunity to grow. If
all expectations, and the cost to meet those expectations, were agreed upon
at the beginning of this professional relationship the association and the
manager have set themselves up for a very long successful relationship.
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UPCOMING EVENTS:
Save the Date: Law Luncheon Neighbor-to-Neighbor Disputes
Parking, noise, fences, trees, and, of course,
barking dogs often serve as the platform for
these disputes that capitalize much of the
community manager’s time and/or time at
a board meeting. Brady Ortego will present
strategies (and stories) in relation to the
Hatfield and McCoy experiences that often
occur in community associations.
October 17, 2018
11:30 a.m. – 1:00 p.m.
RMWBH Training Room
4630 N Loop 1604 West, Ste. 311
San Antonio, Texas 78249
Lunch will be provided
Register Here » »
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2018 Annual Skeet & Sporting Clay Shoot
October 18, 2018
4:00 p.m. – 8:00 p.m.

Greater Houston Gun Club
6700 McHard Road
Houston, TX 77053
*Bar opens at 5:30 and band starts;
Dinner served under the pavilion.
Register Here » »

Speaking Engagements
Insurance Business America’s Women’s Conference
Mia Lorick will be moderating a panel on Moving Up –
Career Advancement for Women in Insurance
from 9:40 – 10:30 a.m.
On November 14th Shareholders Clinton Brown and
Marc Markel will be presenting a legal update to the
DFW CAI chapter.
11:00 AM Brookhaven Country Club.

Save the Date:
2019 Legislative Session
Pre-filing of legislation starts in November with the 2019
session official opening in January. Learn what you may expect
in relation to community association legislation and what
community managers and boards can do to increase the chance
that community associations keep the ability to self-govern.
December 5, 2018
4:00 p.m. – 6:00 p.m.
RMWBH Training Room
4630 N Loop 1604 West, Ste. 311
San Antonio, Texas 78249
Appetizers will be provided
Register Here » »

© 2018 Roberts Markel Weinberg Butler Hailey PC | 9

www.RMWBHLaw.com
800.713.4625

AUSTIN

111 Congress Ave, Suite 1620
Austin, Texas 78701
512.279.7344

DALLAS

Mockingbird Station
5307 E. Mockingbird Ln, Suite 685
Dallas, Texas 75206
214.365.9290

FORT BEND

Sugar Land Town Square
2277 Plaza Drive, Suite 290
Sugar Land, Texas 77479
281.207.7697

HOUSTON

2800 Post Oak Blvd 57th Floor
Houston, Texas 77056
713.840.1666

SAN ANTONIO

4630 N. Loop 1604 W. Suite 311
San Antonio, Texas 78249
210.731.8858

The information contained in this newsletter is not legal advice,
but rather general information for educational purpose, and will
not establish an attorney-client relationship. Please consult with
an attorney of your choosing before entering into ANY contract.
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