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The information
contained in this
newsletter is not
legal advice, but
rather general
information
for educational
purpose, and will
not establish an
attorney-client
relationship. Please
consult with an
attorney of your
choosing before
entering into ANY
contract.
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Congratulations, Aaron!

W

e are pleased to announce that Aaron Dobbs has been listed as a Top Lawyer in
Houston by Houstonia Magazine. He is featured in the Decemeber issue which
includes an annual list of top attorneys in
town, in dozens of specialties, as voted by their peers
in the industry.
Aaron is a shareholder with the firm’s Estate Planning,
Probate and Trust Administration section. Aaron
routinely advises clients on the development of
estate plans to achieve their post-mortem objectives
and to mitigate income and transfer taxes. He also
assists beneficiaries, fiduciaries, creditors, and
nonprofit organizations in all aspects of estate and
trust administration, probate, will contests, trust and
fiduciary litigation, creditor claims, and guardianship
disputes before trial and appellate courts across the
state of Texas.
Way to go, Aaron!
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Be Careful What You Wish For: Knowing When
Not to Request an Attorney Opinion
By Brady Ortego
Depending on the answer, an opinion from an attorney
can be music to one’s ears or fingernails on a chalkboard.
While a Texas statute provides that directors and
officers may rely on the written opinion of an attorney,
there are certain instances when requesting an attorney
opinion is cringe-worthy.
It’s Bad and You Know It

W

e will start with the obvious. If you know
that the attorney is going to deliver bad
news in a written opinion, there may
not be much value for the association in relation to
that written opinion. The opinion may be valuable
as an exhibit for someone that plans on suing the
association, board, management, developer/builder,
and even a vendor of the association (attorney,
engineer, CPA, landscaper, etc.). Make no mistake; I
am not suggesting that the bad news be hidden. I am
an absolute, unwavering proponent of transparency,
but there are few instances that I can think of that
would justify memorializing bad news from an
attorney. Unless it can be fixed, why create an exhibit?
To the extent the issue is particularly sticky, there are
several steps involved to rectify the negative situation,
and/or the board truly needs step-by-step guidance to
follow to crawl out of the situation, I do see a written
attorney opinion as valuable even if the news is bad.
However, having an attorney memorialize a situation
that is not fixable for the sake of having that opinion
on file has the potential to fan the fire of discontent
in the community (at best) or lead the association to the
courtroom as Exhibit “A” (at worst).
The approach that should be taken to avoid this is
simple: pick up the phone and call me. It is fair to talk
through the issue first, and a good attorney will point
you in the right direction.
The Tiebreaker

tie is not broken. The association becomes the lucky
recipient of a third attorney opinion that differs from
the first two. Thus, you now have 3 different attorney
opinions, 3 investments in attorney fees, and you are
no further forward in resolving the issue. I say it often:
“You ask 5 different attorneys the same question; you
could get 5 different answers.” I sense that most of my
audience has chuckled out loud and appreciates how
frustrating this can be as the client. In almost every
instance when I have been called on to be the tiebreaker,
I accomplish little more than adding more mud to the
water.

More than once, an association has come to me with
opinions of prior counsel that conflict. While I do not
disagree with the logic behind asking a third attorney to The circumstances that often exist in the community
be the tiebreaker, what most often happens is that the in relation to the tiebreaker opinion most often involve
a rift in the board or even the community members.
Each side has a stake and in some cases, an agenda. A
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third differing opinion is rarely the solution. Even if the
third opinion breaks the tie, the losing side often brings
yet another opinion and another attorney fee bill into
the mix.

thinking to formulate solutions, options, and analyze
the levels of risk with those solutions and options. Not
every law firm can do this; we can.

Shopping written opinions from attorneys for an
answer you want to hear will elevate the risk of litigation
contrary to the initial reason why the written opinion
was requested.

Brady Ortego is a managing shareholder of the firm’s
San Antonio office and is a member of the Real Estate
section as a leader of the Community Association
Team. His practice areas include Community
Association Law where he represents a variety of
property owners’ associations across the state of Texas.
He is board Certified in Residential Real Estate Law by
the Texas Board of Legal Specialization and a Fellow in
the College of Community Association Lawyers. Brady
graduated from South Texas College of Law in 2003.

Thanks, but No Thanks
New flash: you may not like the answer or strategy
laid out in a written opinion from an attorney. This
does not mean that the opinion may be ignored or not
followed. To ignore the advice not only elevates risk for
the association, it may mean that the directors lose the
volunteer immunity protection afforded by law.
Section 22.221 of the Texas Business Organizations
Code lists the tenets of the standards of care for nonprofit corporation directors. A director shall discharge
the director’s duties in good faith, with ordinary care,
and in a manner the director reasonably believes to be
in the best interest of the corporation. Section 3.102(a)
(2) of the Texas Business Organizations Code provides
that a director may, in good faith and with ordinary care,
rely on information, opinions, reports, or statements,
including financial statements and other financial data,
concerning a domestic entity or another person and
prepared or presented by legal counsel.
Ignoring a written opinion from an attorney (or other
expert) may lead to the argument that the director has
breached their standard of care. This then suggests
that the director may lose the protection of volunteer
immunity. If a plaintiff in litigation names an individual
director as a defendant in a suit over an issue within
that opinion, that director may not extricate themselves
from the suit as easily and may end up funding his or
her own defense in the litigation. Yes, failure to follow
the written advice of counsel can affect the way the
litigation is handled and paid for. Thus, while you may
not have liked what you ordered from the attorney, this
is a meal that you cannot send back to the kitchen.
Conclusion

“The easiest
legal opinion an
attorney can give
is ‘No, you cannot
do that’”.

The easiest legal opinion an attorney can give is “No, you
cannot do that”. Many of the issues that are the basis of
a request for a legal opinion are complex or nuanced.
It takes creative “lawyering” and outside-of-the-box
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Condominium Owner’s Rights At Board Meetings
By Paul Gaines

S

imilar to single family homeowners, condominium
owners in Texas possess certain rights in regards to
board meetings. Chapter 82 of the Texas Property
Code sets forth specific requirements that boards must
follow when conducting a board meeting and providing
notice of same. In addition, industry standards
and customs have established various privileges for
condominium owners that have paved the way for
more productive and successful board
meetings. The requirements discussed
in this article apply to a condominium
association that is subject to Chapter
81 and 82 of the Texas Property Code.
Please note that the statutes concerning
condominium owner rights at board
meetings under Chapter 82 of the Texas
Property Code are retroactive, thus the
provisions also apply to condominiums
for which the declarations were
recorded prior to January 1, 1994 (Tex.
Prop. Code §82.002(c)).
Section 82.108 of the Texas Property
Code describes the requirements
condominiums must observe before
and during a board meeting. As a condition precedent,
board members are entitled to notice of the board
meeting, which must be provided in accordance with
the association’s bylaws (Tex. Prop. Code §82.108(e)).
However, if the association’s bylaws do not provide
guidance regarding the requisite notice, the notice “must
be given to each board member in the same manner
in which notice is given to members of the board of
a nonprofit corporation under Section B, Article 2.19,
Texas Non-Profit Corporation Act (Article 1396-2.19,
Vernon’s Texas Civil Statutes)” which is also known as
Chapter 22 of the Texas Business Organizations Code
(Tex. Prop. Code §82.108(e)). Although the language
of Chapter 22 states that a regular board meeting
may be held with or without notice as prescribed by
the corporation’s bylaws (see Tex. Bus. Orgs. Code
§22.217(a)), it is recommended that an association
provide both board members and owners with notice
of board meetings if an association’s bylaws are silent
on the matter. This practice demonstrates transparency
and will likely establish rapport with the community.
An owner may also obtain information regarding
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a board meeting by submitting a written request to
the association (Tex. Prop. Code §82.108(f)). If the
association receives a written request, it must notify
an owner of the time and place of the next regular or
special board meeting (Tex. Prop. Code §82.108(f)).
If the association representative who receives the
request does not possess the requisite information, the
association must quickly obtain it and submit same to
the requesting owner or promptly inform the owner
where the details of the meeting may be found (Tex.
Prop. Code §82.108(f)). Nevertheless, owners should be
provided with some method of notice
of a board meeting as discussed above
in order to promote openness and
establish trust with the membership.
In addition, board meetings must be
open to all owners in the community
(Tex. Prop. Code §82.108(b)). Thus,
owners may attend regular and special
board meetings and, typically, are
afforded limited participation. Boards
may establish open forums either at the
beginning or end of a board meeting
or before the meeting is called to order
or after adjournment in which event
no minutes of the participation will
be noted. This is the preferred practice
since it promotes efficiency and tends to eliminate
interruptions. Open forums are generally short and
should provide each owner with no more than 3-5
minutes to express questions or concerns to the board.
Owner input should be limited to association issues
and avoid matters such as delinquent assessments,
deed restriction violations, neighbor disputes and
other similar issues. Again, the open forums are
not mandatory unless the association’s dedicatory
instruments state otherwise. However, both procedures
above will provide owners with a chance to contribute
to important community issues and may prevent
unwanted outbursts and other disruptions during the
meeting.
Nevertheless, an owner’s right to be present during a
board meeting is subject to a board’s ability to adjourn
the meeting and hold a closed executive session to
discuss sensitive issues related to the association (Tex.
Prop. Code §82.108(b)). This includes actions involving
employees, pending suits, contract negotiations,
enforcement actions, matters related to the invasion
of privacy of an owner, or issues that should remain
undisclosed pursuant to the request of an affected party
(Tex. Prop. Code §82.108(b)). However, before a board

may proceed with a closed executive session, it must
first announce the general subject matter of any business
that will be discussed (Tex. Prop. Code §82.108(b)).
It is highly recommended that a board document the
business discussed in a closed executive session in the
meeting minutes for future reference; however, unlike
open meeting minutes, executive session minutes should
be briefly noted and only provide a short description of
the matters considered.

Paul Gaines is an associate attorney with the firm’s Real
Estate section as a part of the Community Association
Team. He focuses his practice on community association
law and represents the firm’s clients in the Central and
South Texas areas. Paul graduated from St. Mary’s
University School of Law in 2015.

In sum, condominium owners are entitled to open
attendance at board meetings pursuant to state law and
may be provided with notice of same. Moreover, custom
and convention have established certain practices that
have proven beneficial to many associations throughout
the years, such as providing owners with the ability
to participate or a brief opportunity to address the
board. Generally, these customs are at the option of the
board unless the governing documents require owner
participation or open forums.
Oftentimes, the legal requirements for condominium
board meetings and appropriate practices in the industry
may appear convoluted. Furthermore, unique issues
may arise that require expert advice. If a condominium
association has any questions or concerns regarding
condominium owner’s rights at board meetings, it
should seek legal counsel to provide guidance through
the complexities of state law and protection in case of a
dispute.
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sure to consult with the association’s attorney in that you
will want written agreements with the residents that you will
be accepting packages for, both as to liability issues and to
show to carriers about your authority.

Neighborhood Watch Programs and Social
Networking: Can the marriage offer crime
prevention alternatives?
By Sandy Huynh
With the holidays behind us, schedules filling up, and endof-the-year parties coming to a close, many Americans
utilized online shopping as one of the more convenient ways
to look for gifts. Even grocery shopping has been made
easier with a click of a button thanks to AmazonFresh®
and Instacart. However, what about the deliveries and the
packages left outside your front door? In recent years, we
have all heard stories about missing packages delivered, or
even scarier, a home burglarized when the owner is away
during a holiday trip. What can owners do to prevent
gifts from going missing? What may deter a thief from
being bold enough steal packages with cameras being
the new norm? What is the role of the homeowner and
condominium association?
Homeowner and condominium associations should
exercise care when accepting an obligation or making a
representation about the use of cameras. Many homeowner
associations do not have collection points for packages
and those that don’t are investigating the possibility of
creating such a location. However, beware as accepting
this responsibility may come with liability. If for example
the packages are permitted to be placed into a clubhouse, is
the clubhouse staffed and is there sufficient staff to handle
this responsibility. What if a package goes missing, will the
association maintain logs of packages entering and leaving
the facility? This same issue arises in the condominium
world. Taking on the challenge of packages, especially
during peak times of the year involve a great amount
of staff time and space, both of which are often in short
supply. The associations exist for many purposes but if
permissible, desired and affordable the association board
and management team should consider the options. Be

6

The issue of use of cameras in areas where packages may
be is the subject of a future article but suffice it to say that
unless the association owns and operates the cameras they
are regulated by the state, they must be maintained and
policies must be approved that establishes what the cameras
are for and how the captured images can be viewed and by
who.
Neighborhood watch groups have been around for awhile.
These groups allow residents to watch out for each other by
reporting suspicious activities to law enforcement without
conducting a citizen’s arrest themselves. Now, instead of going
door-to-door to gather information, some owners have taken
advantage of technology and social networking to assist with
taking a bite out of crime.
Mobile Phone Apps
A popular app that has been trending is Nextdoor. While I
know that not every community’s experience with this app
has been positive, mostly the result of emotionally charged
and/or discourteous posters, Nextdoor has gained some
nationwide notoriety in the community association context.
CNN® highlighted how community associations may use
Nextdoor to connect with their residents regarding a lost
puppy, and it is like having “a sheriff in your pocket .” Some
law enforcement departments have used the Nextdoor app
to analyze local concerns and improve communication with
residents. Another reason residents like Nextdoor is how it
has the ability to connect to the people that matter, specifically
your neighbors. An article from “The Verge” explains how
Nextdoor can reach more people in the local context than
Facebook or Twitter . For example, when a resident loses his
or her pet, a mobile alert is sent out, and neighbors can join the
search party. Likewise, if a scofflaw is attempting to commit a
crime, a neighbor/witness can easily send out a mobile alert to
notify the victim. However, the content cannot be moderated
by the community association, and some associations utilize
an intranet so that content can be kept civilized and not
combative.
Social Networking to the Rescue
Towne Lake, a master-planned community northwest of
the City of Houston, created its own neighborhood group
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called “F.A.R.T.,” which stands for “Fast Action Response
Team.” This group initially started out as a joke when one
of its residents created a Facebook page . When a resident
notices an issue that needs to be addressed, they would post
it on this page. This was especially helpful for rescuing a
stranded kid on the lake, reporting on recent vandalism, and
most recently, helping their fellow resident during and after
Hurricane Harvey.
Mostly through the effective and productive use of social
networking, F.A.R.T. brought together over 75 volunteers
who rescued people from their homes during Hurricane
Harvey. After the storm water receded, F.A.R.T. came to the
rescue again by helping their fellow neighbors remove debris,
mitigate soggy sheetrock, and provide food, refreshments,
and much needed cleaning products for the community.
Thus, a neighborhood watch group is not only useful for
crime prevention, but it serves to bring a community together.
Your neighborhood watch group is also advantageous when
natural disaster strikes and help is needed that is outside the
scope of first responders.
How to Begin
Anyone can start a neighborhood watch program. If your
subdivision is interested in creating such a program, then it
should be communicated to the residents to see if there is an
interest amongst the neighbors. The greater the interest, the
more successful the program will be.
Another key resource is your local law enforcement office.
Contacting your local law enforcement office to see if they
can provide you with materials to help start and promote a
neighborhood watch program in your community. Learn
about the crime rate in your subdivision to educate your
neighbors. While the program should not be sponsored
or run by the community association the organization can
provide a location for the owners to host this event to gain
the support of the neighborhood. Make sure the residents
spearheading the Neighborhood Watch Program already
have a social media page or app ready for your neighbors to
join at the first meeting.

of Travyon Martin. George Zimmerman was the chair of the
community association’s Neighborhood Watch Program,
reported on behalf of the committee at board meetings,
received public praise from association directors for
thwarting crime, and passed out his business cards with his
name being tied to the association email domain. The actual
settlement amount is undisclosed, but many reports suggest
that the wrongful death suit against the association settled for
well-over $1,000,000. The connection between Zimmerman
and the association served as the foundation for the cause of
action. Zimmerman’s pursuit and confrontation of Trayvon
was disavowed by neighborhood watch associations given
that a founding principle of these programs is observe and
report. In the end, the property became less desirable, values
dropped, foreclosures increased, and the association was
likely uninsurable. Here is the kicker; Zimmerman was a
tenant in the community, not an owner.
With technology and social media readily available at the
palm of your hands, a neighborhood watch program will
allow residents to take steps toward crime prevention.
Community associations must be diligent in ensuring
separation from a neighborhood watch program. Walking
this tightrope between allowing residents to form crime
prevention groups outside of the association umbrella
should not be taken lightly. RMWBH Law is available to
present to and educate your directors, management team
members, and/or residents about the risks associated with
Neighborhood Watch Programs. If you are interested in
further education, please contact our marketing team at
marketing@rmwbhlaw.com.

Sandy Huynh is an associate with the firm’s Real Estate
section as member of the Community Association
team. She has handled community association deed
restriction enforcement and assessment collection
throughout the state of Texas. Her practice area focuses,
primarily on collections and creditors’ rights and has
handled complex cases including defending FDCPA
claims. Sandy graduated from South Texas College of
Law in 2009.

It is important to note that the utilization of a Neighborhood
Watch Program is not without its risks. For reasons related
to the death of Trayvon Martin, community associations
must ensure separation from Neighborhood Watch
Programs. Less memorable from the tragic event is the
community association (most likely through its insurance
carrier) paying out over $1,000,000 to the surviving parents
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ATTORNEY APPEARANCES
January 11
Board Leadership Development Workshop
6:00 p.m.
Apple Creek POA Community Center
7767 Apple Green Rd | San Antonio, TX 78240
Brady Ortego will conduct the first of five modules as a
part of the Board Leadership Development Workshop.
His topic is Governing Documents and Roles &
Responsibilities.
Register here

January 24
Know Your Texas Firearms Laws
Noon
Sweetwater Country Club
4400 Palm Royale Blvd | Sugar Land, TX 77479

January 19
Houston Bar Association
1:00 p.m.
Harris County Jury Assembly Room
1201 Congress Ave | Houston, TX 77002
Mia Lorick will present on the ethics rules that now
require attorneys to “scrub” documents before sending
them to opposing counsel to ensure that sensitive
information found in the meta data is removed.

January 31 + February 1
Community Association National Law Seminar
1:00 p.m.
Palm Springs, California
Marc Markel will speak at the senior managing
forum and the CIRMS masters program on the topic
of dealing with disasters.

Ross Asher will address options and
requirements for business owners who
choose to either allow or prohibit concealed
or open carry and penalties for violating “no
carry” areas.

LOCATIONS
Austin
111 Congress Ave, Suite 1620
Austin, Texas 78701
512.279.7344

Dallas
Mockingbird Station
5307 E. Mockingbird Ln, Suite 685
Dallas, Texas 75206
214.365.9290

Houston
2800 Post Oak Blvd 57th Floor
Houston, Texas 77056
713.840.1666

www.RMWBHLAW.com
							
800.713.4625

Fort Bend
Sugar Land Town Square
2277 Plaza Drive, Suite 290
Sugar Land, Texas 77479
281.207.7697

San Antonio
4630 N. Loop 1604 W. Suite 311
San Antonio, Texas 78249
210.731.8858
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