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Electronic Voting for Property Owners
Associations in Texas
By Marc Markel

In Texas, the right to vote by electronic means depends upon which sections of the Texas Property Code
are applicable to a Property Owners Association. While it is the intent of dedicatory instruments to control the
method of voting and determine who can vote, the Texas legislature has made this issue a little more complicated.
For those of you that are working with Condominium Associations that are subject to Texas Property Code
Section 81 (Condominium Act) for the most part, voting is controlled by the dedicatory instruments. The
Condominium Act offers no guidance on methodology of voting nor authorization for which owners may vote.
In fact, when the Condominium Act was passed there was no electronic voting in existence. In this instance, one
only need to look at the dedicatory instruments for the association. Normally, voting is something that is set forth
in the bylaws of the association; however, I have seen voting detailed within the condominium declaration as well
as the articles of incorporation.
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If electronic voting, absentee voting, or proxy voting is desired by a Section 81 condominium association, it is
possible to amend the bylaws to permit these methods of voting. However, care should be taken as to the required
vote to promulgate an amendment. Often the amendment provision in the bylaws was not present and the bylaws
were an exhibit to the declaration usually requiring a super majority to approve an amendment. Generally, the Texas
Business Organizations Code states that the board of directors may amend the bylaws unless the management of
the corporation is vested in the corporation’s members, or the formation document reserves that right exclusively
to the members (Texas Business Organizations Code Section 22.102).
On the other hand, the Uniform Condominium Act in Section 82.110 provides that a unit owner may
vote in proxy or in person. No other method of voting is considered, and this provision is only effective as to
condominiums formed after January 1, 1994, or by earlier condominiums that have adopted this provision. While
many provisions in the Uniform Condominium Act are prefaced with the words, “Unless the bylaws or declaration
provide otherwise…”; however, these words are not present when dealing with methods of voting. So as of the
writing of this paper no voting by electronic or absentee ballots is permitted.
So where does this leave condominiums in Texas? For associations that are subject to the Condominium
Act, the association may establish voting methods, and qualifications for voting within its dedicatory instruments
unless prohibited as detailed above. For associations that are subject to the Uniform Condominium Act, it appears
as though the only permissible methods of voting are in person or by proxy. Whether proxies must be originals
or if a proxy is produced via email or facsimile, the method should be clarified in the association’s dedicatory
instruments. The use of more modern methods of voting such as absentee ballots and electronic voting are not
addressed within the Uniform Condominium Act and therefore should not be utilized.
Associations that are subject to Section 209 of the Texas Property Code are subject to a considerable amount
of regulation by statute.
The minimal number of days required to be provided to an owner regarding an election is determined by
whether a vote is to occur at a meeting or without a meeting. A written notice of an election to be conducted at a
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meeting requires at least 10 and not more than 60 days’ notice. A notice of an election to be conducted outside of
a meeting is required to be provided to owners at least 20 days before the latest date that the votes will be counted
(TPC-209.0056). This section does not clarify the word written and most associations out of an abundance of
caution will mail out the notices of elections. These requirements are applicable without consideration to the
method of voting that is determined permissible by the board of directors.
Section 209.00592 provides alternative methods of voting in association elections. This section of the Texas
Property Code supersedes any contrary provision in a dedicatory instrument. The Property Code provides that
owners may vote in person or by proxy, by absentee ballot, by electronic ballot, or by any method of representative
or delegate voting as set forth in the applicable dedicatory instruments. The Property Code section goes on to
state that an association is not required to provide an owner with more than one method of voting; however,
owners must be provided the opportunity to vote either by proxy or absentee ballot. So, if electronic voting is to
be utilized, it must be used as an alternate to at least proxy or absentee ballots.
Section 209.00592 goes further to state that an absentee or electronic ballot may be counted only for items on
the ballot and establishing a quorum; however, the ballot may not be counted if the owner attends the meeting in
person for the purpose of voting. While the section goes on to state that absentee and electronic ballots will not
be counted if the matter to be voted upon is amended at the time of the meeting, this prohibition is not effective
if the matter to be voted upon is the election of board members and the amendment is merely nominations made
from the floor.
While there are specific and detailed instructions in the statute as to absentee ballots, there are no similar
instructions as to electronic ballots. Specifically, the absentee ballots must provide a method of voting for or against
a proposed action. It must also contain instructions for what to do with a completed ballot. Most importantly, an
absentee ballot must contain the following words:
“By casting your vote via absentee ballot you will forgo the opportunity to consider and vote on any action
from the floor on these proposals, if a meeting is held. This means that if there are amendments to these proposals
your votes will not be counted on the final vote on these measures. If you desire to retain this ability, please attend
any meeting in person. You may submit an absentee ballot and later choose to attend any meeting in person, in
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which case any in-person vote will prevail.”
While such a requirement is not present as it relates to an electronic ballot, the conservative approach would
be to include this warning for those casting an electronic ballot.
Section 209.00592 defines an electronic ballot as one that is given by e-mail, facsimile, or posted on an
internet website. There is a requirement that the identity of the owner can be confirmed and the owner may
receive a receipt for their ballot and the fact that they voted. When an electronic ballot is posted on an internet
website, notice of the posting must be sent to each owner so that they know how to access and post their vote on
the website.
Electronic ballots are currently not frequently used but they are the future if property owner associations wish
to obtain a quorum for its meetings. It is not possible to elect board members without a quorum and members
whose terms have expired are not permitted to continue to serve. So, what do we do when technology moves
faster than the Texas legislature? Recently I was asked about voting via text message. Well to truly understand
this technology I spoke with Lee Durham of Global Mobile. Global Mobile is a company that conducts surveys
and elections for municipalities and companies via its TXT2Vote platform. He explained to me that text message
voting is just another way of accessing the internet and is in fact a link to an internet site. If that is an accurate
description then it will more than likely be determined to be a form of electronic voting and an acceptable method
of voting so long as it can meet all of the requirements set out above and the after-the-vote issues detailed below.
To be clear, in addition to the text link to the internet site, there should also be a direct link to the internet site
available to the owners.
The after-the-vote issues include the tabulation of votes, who can view the tabulation of votes, as well as a
recount of an election. While most property owners association ballots are signed [or able to identify the person
who executed the ballot], tabulating electronic ballots is not like taking a pile of written ballots and physically
counting them. While it is possible to print out electronic ballots, I do not see in the applicable code sections any
such requirement. So how do you tabulate votes and control access to electronic ballots? Section 209.00594 of
the Texas Property Code controls the issue of access to ballots. Any person that is not a candidate or being voted
upon is permitted to vote so long as they are not related to such a person within the third degree of consanguinity
or affinity. What happens if a machine counts the votes? This is uncharted waters but having copies of the ballots
printed out or stored electronically and preserved pursuant to the association’s records retention policy should
make this a moot point as the backup, which is capable of being counted, is available. I bet the machine will not
disclose how an owner has voted and so there will not be a resulting violation of law. The only person by law that
is permitted to access the ballots is the person or persons that are counting the ballots. However, if a court requires
the production of the ballots, the association must comply with the court order.
The other issue which may pose an issue for electronic voting is the recounting of the ballots. Section 209.0057
of the Texas Property Code provides the requirements as to recounts. A demand for recount must occur within
15 days of the date when an election occurred, or the results of an election outside of a meeting are announced.
The person desiring the recount must be provided an invoice estimating the costs relating to the recount within
20 days of receiving a request for a recount. The cost includes the costs of the individual who will be conducting
the recount and the costs to the electronic voting service to provide the data. This invoice must be paid within 30
days after the invoice is sent to the owner, and if not paid, the request for the recount is considered withdrawn.
If the recount is to go forward, a question arises as to the review of electronic ballots; however, once again the
conservative and safe method of review is to provide printed copies of the electronic ballots.
A final issue effecting electronic balloting that is a potential concern is Section 209.0058(d) of the Texas
Property Code detailing the process for an association to promulgate rules permitting secret ballots. First, there
are two Section 209.0058(d) that were both passed in the same legislative session. The difference of the two is
that one permits a candidate to name an observer for purposes of counting ballots. Just to make it a little more
complicated, the section states that the observer is not entitled to see the name of the person that cast a ballot, and
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if they become disruptive, they may be removed. Both sections require the following conditions for a secret ballot
to be utilized. The first requirement is that a member cannot cast more votes than they are eligible to cast and
second, the association must count every eligible vote.
So, in the electronic voting method where section 209.00592 states a requirement that the identity of the
property owner can be confirmed there should be no problem creating a secret electronic ballot so long as the
identification can be stripped prior to a manual tabulation or recount.
When stepping into the world of electronic balloting to be conducted by third parties it would be prudent
to have your association counsel review the process being used by the provider and review the contract with the
association. As to voting via text, so long as it is tied to an internet site and there is another way to directly access
the internet site, then it should also be acceptable. If an error occurs in the tabulation, the association could be
at risk for the costs of the recount as well as the resulting embarrassment to a candidate that thought they won
and the candidate that was shown to win after the recount. Additionally, bylaws may also contain additional
requirements as to voting and those requirements should be compared to the applicable Property Code section.

Marc is an Equity Shareholder with the firm’s Real Estate section and is a leader of
the Community Association Team. He has actively defended community associations
and their volunteers in litigation and frequently assists developers through their due
diligence process and creation of community process.

Firm Highlights
Mia Lorick Awarded Steven Haley Best Speaker Award
Associate Mia Lorick was awarded the State Bar of Texas’ Steven
Haley Best Speaker Award for the 2018 Advanced Real Estate Law
CLE at this year’s Advanced Real Estate Law CLE in San Antonio.
Mia was presented the award for her presentation on “A New Dawn
for Short Term Rentals: The Texas Supreme Court’s Opinion on
Property Owners Association Regulation and Probable Legislation.”
Congratulations Mia from everyone at RMWBH!
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Count My Vote! (Ballots and Proxies)
By Sipra Boyd

Conducting an association-wide vote may be daunting for some community associations depending on the
size of the community and the issues for which the vote will be taken. Prior to the 2015 legislative session, the
Texas Property Code provided very little guidance about the manner in which a property owner could cast a vote.
An owner had a right to vote in person or by proxy. In fact, owners who were delinquent on their assessments or
had existing deed restriction violations could be prohibited from voting. In 2015, the legislature, in no small part
due to challenges faced by community associations throughout Texas, amended the Texas Property Code to try
and alleviate the cries of disenfranchised voters. Now, no owner may be prohibited from voting in an election or
vote for any reason.
The Texas Uniform Condominium Act (TUCA) was not affected by the 2015 legislative session in this
manner. Voting in condominium associations is largely dictated by its dedicatory instruments. Section 82.110
(b) of the TUCA provides little guidance on the use of proxies mostly dealing with revocation and termination of
proxies. Being delinquent on assessments or having deed restriction violations remain roadblocks for owners in
condominium associations, glaringly unlike Chapter 209’s unfettered right to vote for single-family associations.
Voting may now be conducted in various forms, including in person, by proxy, absentee ballot, electronic
ballot, as well any method of representative voting provided by a dedicatory instrument. Although there is no real
guidance regarding voting in person or by proxy, Section 209.00592 of the Texas Property Code provides certain
regulations for voting by absentee and electronic ballot. Subsection (a-1) provides that an association is not
required to allow more than one method of voting so long as an owner may vote by proxy or absentee ballot. Any
method required by the association’s dedicatory instruments should also be used. Arguably, if voting by proxy is
required by the association’s dedicatory instruments than no other method of voting is required although allowing
additional methods should be encouraged to increase voter participation.
Adopting a voting policy that sets out the procedures for an association-wide election or vote could ease
confusion and uncertainty before and during the voting process. A policy would set expectations about the type
of voting allowed and could help reduce challenges to both the voting and process. In addition, a policy helps
to create and ensure consistency which is vital in the constantly changing realm of boards. Associations should
consider adopting a voting policy to provide members with details about the voting process and work with the
association’s legal counsel to ensure that the process is in legal compliance with the dedicatory instruments and
the law.
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Proxies may be valuable tools to assist with achieving quorum requirements. However, many associations
seem to struggle with the verification process and the form of proxies. It is important to note that an association
should consider any proxy submitted by an owner to be valid once the owner is verified. Challenges to the validity
of a proxy should be between the owner and the proxy holder. Associations should try to limit disqualifying
proxies unless a clear basis exists such as a lack of signature by the owner. Another common problem stems from
the form of the proxy being used. The owner has the ability to choose a proxy by inserting a particular name.
When drafting proxies, it is important to provide an alternate proxy if the owner fails to insert a person’s name as
proxy (i.e. secretary or president). This will assist with counting an otherwise invalid proxy as valid. Although
proxies may be limited in duration, associations should consider allowing proxies to be used for rescheduled,
reconvened, or recalled meetings in order to save time and money in the event the initial meeting at which the
vote is taken does not make quorum. This should be explicitly stated in the proxy form. For contested elections
or matters, requiring an official proxy in a particular color and form may prevent concerns regarding fraudulent
proxies. The deadline to submit proxies should be a few days before the meeting to give the association time
to verify the proxies with the membership list. This will save time and money at the meeting. Proxies may be
general or directed. General proxies give the proxy holder the right to vote on the owner’s behalf as the proxy
holder chooses on any issues subject to a vote. Directed proxies mandate that the proxy holder vote in a particular
manner on each issue, as directed by the proxy.
Directed proxies have, to some extent, been replaced with absentee ballots. Absentee ballots give owners
the ability to vote by mailing or submitting a ballot without the need to attend a meeting. The owner votes on
the motion or election as presented in the ballot. However, an absentee ballot may not be counted if the motion
on which the vote is being conducted is amended in any manner at the meeting. The legislature clarified this
provision to avoid disqualifying absentee ballots if a nomination of a candidate is made from the floor of a meeting.
Associations must ensure that required disclosures in Texas Property Code Section 209.00592 (c) are included on
the absentee ballot, including specific instructions for the delivery of the absentee ballot. Absentee ballots may
also assist communities with quorum requirements even if the ballot itself cannot be counted towards the vote on
the motion due to amendment.
Electronic voting has also proven to be a useful tool for community associations struggling with quorum and
participation due to absentee owners and owners who may lack time to attend meetings. Electronic voting includes
voting by e-mail, facsimile or posting on a website. Ensuring the identification of the owner is the primary issue
for electronic voting because the identity of the owner must be able to be confirmed. To assist with this issue,
the utilization of electronic voting companies by associations has gained popularity. Associations may also use
their websites to conduct electronic voting by providing unique and personal codes for each owner choosing to
vote electronically in order to be able to verify the owner. The owner must also be able to receive confirmation of
the transmission and a copy of the ballot once the vote is submitted electronically. Again, strict compliance with
Section 209.00592 (d) is paramount to ensure the integrity of the process when using electronic voting.
Associations should strive to provide the most inclusive method of voting to assist with participation and
representation in any election or vote. Although only one method of voting is required by law, it is recommended
to provide at least one alternative method of voting. Proper compliance with the law should help limit or reduce
challenges in the voting process and contested elections. Have the association’s attorney review all notices, agendas,
ballots and proxies prior to any election or vote to help ensure the success of the vote and to avoid a challenge.
Sipra Boyd is a shareholder in the firm’s Real Estate section as a leader of the
Community Association Team. Board Certified by the Texas Board of Legal
Specialization in Property Owners Association and Residential Real Estate law, she
represents single-family residential, condominium, and commercial community
associations throughout Texas and her practice focuses on all aspects of Community
Association Law. Sipra graduated from South Texas College of Law in 2000.
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Upcoming Events
Nuisance Animals
In Texas, many community associations strive to
preserve the vegetation and wildlife found within or
surrounding their communities. However, the local
wildlife, such as hogs, deer and coyotes, can create
major issues and safety hazards for both board
members and residents. Join Equity Shareholder
Brady Ortego and Associate Paul Gaines as they
delve into the great outdoors and discuss the legal
issues surrounding nuisance animals in your
community.
*This course is approved by the Community
Association Managers International Certification
Board (CAMICB) to fulfill 1 hour of continuing
education requirements for the CMCA certification.
www.camicb.org
August 21, 2019

Back to School is Not Just for
the Kids
Summer is coming to an end and the kids are heading
back to school. Did you know you should be heading
back to school too to remember the basics? Join
Shareholder Clint Brown and RMWBH Austin as he
takes you through the steps and procedures that can
easily be forgotten and fall through the cracks while
running an association.
This course is approved by the Community
Association Managers International Certification
Board (CAMICB) to fulfill 1 hour of continuing
education requirements for the CMCA certification.
August 15, 2019
RMWBH Training Room
317 Grace Lane, Suite 140
Austin, Texas 78746
11:30 a.m. - 1:00 p.m.

RMWBH Training Room
4630 N Loop 1604 West, Ste. 311
San Antonio, Texas 78249
11:30 a.m. – 1:00 p.m.

*Lunch will be provided.
Register Here >>

*Lunch will be provided.
Regist11er Here>>
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CA Day 2019 - Pirates of
the Meridian

2019 DFW CAI Trade and
Expo Show

Join RMWBH San Antonio for a fun day of networking
at CA Day 2019. Equity Shareholder Brady Ortego
and Associate Paul Gaines will be there throughout
the day speaking with attendees about the services
RMWBH can provide to you or your business. We
will be in booth 36 across from the bar, be sure to stop
by and say hello!

Join RMWBH Dallas for a fun day of networking at
the 2019 DFW CAI Trade and Expo Show. Equity
Shareholder Clayton Hearn and Associate Ashley
Koirtyohann will be there throughout the day
speaking with attendees about the services RMWBH
can provide to you or your business. We will be in
booth 208, be sure to stop by and say hello!

August 23, 2019
Norris Conference Center
618 Northwest Loop 410, #207
San Antonio, TX 78216
Register Here >>

September 11, 2019
Plano Event Center
2000 E. Spring Creek Parkway
Plano, TX 75074
Register Here >>

© 2019 ROBERTS MARKEL WEINBERG BUTLER HAILEY PC

Successful Meetings Webinar
Board and Member meetings are required for almost every community association. For some, it can cause unneeded
stress, anxiety and frustration. Join Shareholder Clint Brown as he relieves some of that stress and teaches you how
to run successful board and member meetings including more information about:
•
•
•
•

Statutory and governing document time frame requirements
Actions outside a meeting
Executive session topics
Notice, agenda and meeting minute formats

A link to the webinar will be sent the morning of the event.
August 6, 2019
12:00 p.m. - 1:00 p.m.
Register Here >>

High-Rise Managers Workshop
High-rise and condominium managers join RMWBH for a special High-Rise Managers workshop with CAI
Austin. Managers will receive a full day of education covering a variety of topics including:
•
•
•
•
•
•

Bundling versus individual policies, pros & cons/insurance needs for old and new buildings
Understanding how to navigate master and individual homeowner policies
Should older buildings consider amending/updating their docs
How do loans, rental caps, etc. affect Condos and their docs
Board and Manager responsibilities in a high rise
and much more!

RMWBH is a lunch sponsor for this fun day of education. Do not miss your opportunity to gain valuable knowledge
from industry experts!
September 19, 2019
Seaholm Residences - Club Room
222 West Avenue
Austin, TX 78701
Register Here >>
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AUSTIN

317 Grace Lane
Suite 140
Austin, Texas 78746
512.279.7344

DALLAS

Mockingbird Station
5307 E. Mockingbird Ln.
Suite 685
Dallas, Texas 75206
214.365.9290

FORT BEND

Sugar Land Town Square
2277 Plaza Drive
Suite 290
Sugar Land, Texas 77479
281.207.7697

HOUSTON

2800 Post Oak Blvd
57th Floor
Houston, Texas 77056
713.840.1666

SAN ANTONIO

4630 N. Loop 1604 W.
Suite 311
San Antonio, Texas 78249
210.731.8858
The information contained in this article is not legal advice, but rather general information for educational
purposes, and will not establish an attorney-client relationship. Please consult with an attorney of your choosing
before entering into ANY contract.
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